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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTOR o 202!

DIVISION 1l

STATE OF WASHINGTON, No. 53280-8-11
Respondent,
V.
MICHAEIL SAMUEL HUDSON, JR.. aka UNPUBLISHED OPINION
MICHEAL SAMUEL BUDSON. JR..
Appeliant,

GLASGOW, J.—Michael Samuel Hudson Jr. pleaded guilty to five counts of first degree
child rape, four counts of sexual exploitation of a minor. and one count of first degree dealing in
depictions of a minor engaged in sexually explicit conduct. He committed all of these crimes
against his daughter and son. Hudson appeals the exceptional sentence that the trial court imposed
for counts one through five for first degree child rape. Hudson also appeals a condition of
community custody that prohibits him from possessing alcohol. Hudson raises additional
arguments in a statement of additional grounds for review (SAG).

We hold that the trial court erred by relying on some statutory aggravating factors that must
be found by a jury and some nonstatutory aggravating factors when it imposed exceptional upward
sentences for counts one through five. In addition, we hold that the alcohol-related community
custody condition was proper because Hudson initially stipulated to the condition and the condition

1s permitted by statule. None of the arguments in Hudson's SAG undermines the validity of his
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No. 53280-8-11

guilty plea. We remand for resentencing because the exceptional sentence on éounts one through
five was improper, but we affirm in all other respects.
FACTS

Between March 1, 2012 and August 5, 2017, Hudson raped his daughter who was less than
12 years old on four separate occasions, and he raped his son who was less than 12 years old on
one occasion. During this time period, Hudson photographed his daughter engaging in sexually
explicit conduct on four separate oceasions. Hudson distributed the images of his daughter.

Hudson was initially charged with seven counts of first degree child rape, two counts of
first degree child molestation, five counts of firsi degree possession of depictions of a minor
engaged in sexually explicit conduct., and five counts of sexual exploitation of a minor. The State
expressed its intent to seek exceptional sentences on all counts because i’ Hudson were convicted
on all counts. the high offender score would mean certain counts would go unpunished. In
exchange for reduced charges, Hudson ultimately pleaded guilty to ten counts, which included five
counts of first degrec child rape, four counts of sexual exploitation of a minor. and one count of
first degree dealing in depictions of a minor engaged in sexually explicil conduct.

In the statement of the delendant on plea of guilty, Hudson outlined the underlying facts
supporting each count. The parties stipulated that Hudson would be subject to the indeterminate
sentencing scheme for certain sex offenses under RCW 9.94A.507. Hudson acknowled ged that the
trial court could impose an exceptional sentence outside the standard range.

The minimum sentence standard range for counts one through five was between 240 and
318 months. The statutory maximum term was life imprisonment. In a pretrial settlement

agreement aitached to the statement on plea of guilty. the partics stipulated that for counts one
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through five, the State would argue for 288 months for each count, a minimum sentence within the
standard range, while Hudson would argue for 240 months for each count, For counts six through
ten, the parties agreed to the lop of the minimum sentence standard range. The parties stipulated
that all counts should run concurrently,

The parties also attached a list of “Stipulated Conditions of Sentence and of Community
Custody” that included a condition that Hudson not possess or consume alcohol without prior
approval and that he shall not possess or consume any controlled substances without a lawful
prescription. Clerk’s Papers (CP) at 24 (capitalization omitted). Hudson stipulaled to these
conditions “as well as any additional conditions suggested by the [Department of Corrections| Pre-
Sentence Investigator as being conditions of community custody and conditions of the sentence.”™
CP at 22 (emphasis omitted), Hudson also stipulated that all the conditions were “*crime-related’™
under RCW 9.94A.703(3). /d

The pre-sentence investigation submitied by the Department recommended a prohibition
on Hudson’s possession or consumption of alcohol. marijuana, and any nonpreseribed controlled
substances. For sentencing. the Department recommended confinement within the standard range.

At sentencing, on counts one through five for first degree rape of a child. the trial court
imposed an exceptional upward sentence and ordered a minimum term of 365 months for each
count, with a maximum of life. On counts six through nine, the trial court ordered a term of
confinement of 120 months. On count ten, the trial court ordered a term of 116 months. All
sentences were to be served concurrently. The trial court imposed lifetime community custody for
counts one through five. One condition of community custody prohibited Hudson from possessing

or consuming alcohol without prior approval from the Department and all treatment providers,

(8]
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The trial court adopted findings of fact and conclusions of law to justify the exceptional
sentence. The trial court included eight aggravating circumstances in its findings of fact. The first
five circumstances aligned with provisions under RCW 9.94A.535(3), while the last three were
nonstatutory, The three nonstatutory aggravators were: (1) all of the crimes “had a lasting and
severe negative impact on the mental health of the victims,” (2) “[t]he breadth of sexual abuse

toward[] the victims in

[counts one through nine| was pervasive.”™ and (3) Hudson “continued acts
of criminal sexual behavior toward[| the victims in |counts one through nine] after [he] became
aware of a police mvestigation . . . about whether he had committed sexual abuse against his
children.” CP at 61. The trial court noted that it “would impose the same sentence if only one of
the grounds . . . [was]| valid.” /d.

Delense counsel objected (o the trinl court’s findings of fact, conclusions of law, and
exceplional sentence, noting that “|njone of the aggravating factors found by the [cJourt were
included in the information, that my client [pleaded] guilty only 1o the ¢rime and without any
aggravators and that he did not waive his right to a jury trial with regard 1o any ofthe aggravators.™
Verbatim Report of Proceedings (Mar. 18, 2019) at 69,

Hudson appeals his sentence and the alcohol-related community custody condition.
Hudson also filed a SAG.

ANALYSIS
I SENTENCING
Hudson argues, and the State concedes, that the trial court erred when it relied on five

aggravating factors in imposing an exceptional sentence because those factors require jury findings



No. 53280-8-I1

under RCW 9.94A.535(3). We accept the State’s concession. Next, Hudson asserts that the trial
court cannot use nonstatutory factors to impose an exceptional sentence. We agree.

A, Statutory Backeround on Exceptional Sentences

RCW 9.94A.535 provides that the trial court can impose “a sentence oufside the standard
sentence range for an offense if it finds . . . that there are substantial and compelling reasons
Justifying an exceptional sentence. Facts supporting apgravated sentences, other than the fact of a
prior conviction, shall be determined pursuant to the provisions of RCW 9.94 A 537" In turn, RCW
9.94A.537(3) provides that “[t]he facts supporting aggravating circumstances shatl be proved to a
jury beyond a reasonable doubt,” unless the defendant stipulates to the existence of the aggravating
factor or waives the jury right and allows a court to make the finding necessary to support the
factor.

In addition, the legislature distinguished between mitigating and aggravating factors, RCW
9.94A.535(1) provides that the court “may impose an exceptional sentence be]lo-w the standard
range if it finds that mitigating circumstances are established by a preponderance of the evidence.”
The legislature included a list of mitigating circumstances for the court’s consideration, noting that
the list is “illustrative only™ and “not intended 1o be exclusive reasons for exceptional sentences.”
RCW 9.94A.535(1). For aggravating circumslances, the legislature further differentiated between
those that can be found by a judge and those that must be found by a jury. There are only four
instances where a trial court judge can independently impose an aggravated exceptional sentence
without a jury, all of which rely on stipulation, the defendant’s eriminal history, or the defendant’s
offender score. RCW 9.94A.535(2). RCW 9.94A.535(3) provides, “Except for circumstances

listed in subsection (2) of this scetion, the following circumstances arc an exclusive list of factors
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that can support a sentence above the standard range,” and all of those factors must be considered
by a jury.

On appeal we review de novo the trial court’s reason to depart from the standard sentence
range. Stafe v. Cham, 165 Wn. App. 438, 449-50. 267 P.3d 528 (2011). RCW 9.94A.535 provides
that ““[1]f the sentencing court finds that an exceptional sentence outside the standard sentence
range should be imposed, the sentence is subject to review only as provided for in RCW
9.94A.585(4).” To reverse a sentence outside the standard range. this court must conclude that “the

reasons supplied by the sentencing court are not supported by the record which was before the

Judgel,] that those reasons do not justify a sentence outside the standard sentence range for that

offense,” or that “the sentence imposed was clearly excessive or clearly too lenient.” RCW
9.94A.585(4). Here, Hudson argues that the reasons given are not valid bases for an exceptional
sentence absent jury findings.

3. The Trial Court Erred in Imposing an Exceptional Sentence

The trial court relied on five factors listed in RCW 9.94A.535(3), a section that expressly
requires jury findings. At Hudson's sentencing hearing, no jury played a part in the trial court’s
findings of fact. We accept the State’s concession that reliance on these factors was improper.

I'or the last three aggravating factors, Hudson argues that the trial court cannot rely on
factors that do not appear in RCW 9.94A.535 to impose an exceptional sentence. Hudson is correct.
While the list of mitigating factors to be considered by a trial court in imposing an exceptional
senience downward is merely “illustrative™ and not exclusive, RCW 9.94A.535(1), the list of
aggravating factors is exclusive, RCW 9.94A.535(2), (3). There is an expressly exclusive list of

aggravaling factors for a jury to determine and there is a list ol only {our aggravating factors that

6
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a trial court may impose without jury findings. none of which was the basis for Hudson's
exceptional sentence. The plain statutory language precludes a trial court from making up
additional, nonstatutory aggravating factors.

The State relies on State v. Fowler, 145 Wn.2d 400, 38 P.3d 335 (2002), for the proposition
that a judge may use nonstatutory factors to impose an exceptional sentence above the standard
range. But Fowler sought an exceptional sentence below the standard range based on the presence
of three statutory mitigating factors. Fowler. 145 Wn.2d at 403. The trial court imposed a sentence
below the standard range. but relied upon mitigating factors that were not listed in the statute. /d.
at 404-05. While the Washington Supreme Court reversed the exceptional sentence in Fowler, the
court noted that the list of statutory mitigating factors is not exclusive. Id. at 405. Here, the (rial
court imposed a sentence above the standard range, not below.

Next. the State relies on /nn re Posisentence Petition of Smith, 139 Wn. App. 600, 603, 161
P.3d 483 (2007), to suggest that the legislative intent of Washington’s Sentencing Reform Act of
1981 {SRA). chapter 9.94A RCW, was for judges to have broad discretion to impose exceptional
sentences tailored to wndividual cascs. But the Smith court also imposed an exceptional sentence
ol confinement helow the standard range, citing a mitigating factor. /d at 601.!

Neither Fowler nor Smith establishes that nonstatutory aggravating, rather than mitigating,
factors may be used to impose an exceptional sentence above the standard range.

We hold that the last three factors the trial court relied on were invalid because they were

outside of the exclusive list of aggravators that the legislature allowed a judge to find. Because all

' Smith also addressed the length of the community custody term. but that is not an issue in this
case. 139 Wn, App. at 602-04.
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of the eight factors the trial court relied on were invalid, Hudson’s exceptional sentence is also
invalid.
1. COMMUNITY CUSTODY CONDITION

Hudson argues that because there was no evidence that alcohol was a factor for his charged
olfenses, the condition of community custody prohibiting him {rom possessing alcohol is improper
as it is noi a “[c]rime-related prohibition™ under RCW 9.94A.030(10). We disagree.

The prohibition on the possession or consumption of alcohol was one of the conditions that
Hudson agreed to comply with under the stipulated conditions of sentence and of community
custody atlached to Hudson's pretrial settlement agreement. Hudson also stipulated that all
imposed community custody conditions were crime-related under RCW 9.94A.703(3). Thus,
Hudson may not challenge the alcohol-related community custody condition on appeal becausc he
stipulated to the condition as part of his plea.

But even if Hudsen had not stipulated to the condition, the alcohol-related community
custody condition is valid. A trial court may only impose communily custody conditions
authorized by statute. State v. Kolesnik, 146 Wn. App. 790, 806, 192 P.3d 937 (2008). Appellate
courts in Washington review a trial court’s decision to imapose community custody conditions for
an abuse of discretion. Siaie v. Johnyon, 12 Wn. App. 2d 201, 213, 460 P.3d 1091, review granted.
196 Wn.2d 1001 (2020). An abuse of discretion occurs when the imposition of a condition is
manifestly unrcasonable. State v. Hai Minh Nguyen. 191 Wn.2d 671, 678, 425 P.3d 847 (2018).

The frial court’s discretionary community custody conditions include ordering an offender
to “[t]efrain from possessing or consuming alcohol.” RCW 9.94A 703(3)(e). A separate provision

allows a court to order a defendant to “[clomply with any crime-related prohibitions.” RCW
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9.94A.703(3)(f). A “crime-related prohibition™ is defined as “an order of a courl prohibiting
conduct that directly relates to the circumstances of the crime for which the offender has been
convicted.” RCW 9.94A.030(10). The plain language of the statute does net require the restriction
on alcohol possession or consumption to be crime-related.

In State v. Jones, this court held that a trial court “may order an olfender not to consume
alcohol regardless of whether alcohol contributed to the crime.” 118 Wn. App. 199, 202, 76 P.3d
258 (2003). Jones argued that the (rial court erred in imposing a community custody condition
prohibiting him from consuming alcohol because there was no evidence that alcohol contributed
to his offense. /d. at 204. This court noted that because the legislature’s 1988 amendments to the
SRA separated community custody conditions involving crime-related prohibitions from those
prohibiting the offender from consuming alcohol, the legislature “manifested its intent that a trial
court be permitted to prohibit the consumption of alcohol regardless of whether alcohol had
contributed to the olfense.” Id. at 206.

Under the plain language of the statute, there is no requirement that the restriction on
alcohol use and possession be crime-related. RCW 9.94A.703(3)(e). The trial court did not abuse
its discretion in imposing the challenged community custody condition.

11 STATEMENT OF ADDITIONAL GGROUNDS FOR REVIEW
Hudson's SAG raises three additional claims that he argues require withdrawal of his guilty

plea and remand for a corrected sentence. None of his claims merits refief.

9
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A. Plea Bargaining
1. Threats. intimidation, and coercion

Hudson claims that his guilty plea is invalid because his plea agreement was obtained via
threats, intimidation, and coercion. Hudson specifically asserts that the prosecutor threatened io
add more charges if the plea deal was not accepted and intimidated Hudson because he was being
held in the Clark County Jail. Hudson requests withdrawal of his guilty plea.

A prosecutor’s discretion in plea bargaining is not “*unfettered.™ and prosceutors may not
exercise their discretion in a manner that violates due process. State v. Moen, 150 Wn.2d 221, 227.
76 P.3d 721 (2003) (quoting Wayte v. United Siates, 470 1U.S. 598. 608, 105 S. Ct. 1524. 84 1. Ed.
2d 547 (1985)). But otherwise, prosecutors are vested with broad discretion when determining
whether to charge a crime or enter into a plea bargain. Mocn, 150 Wn.2d at 227.

Hudson does not cile (o any case that concludes that either a prosecutor’s threat to bring
more charges or the general jail environment coerces a defendant to such a degree that due ProCess
is violated. We hold that this claim is meritless because the prosecutor was within their discretion
to indicate that Hudson could face additional charges should he decline the plea deal. Moreover,
Hudson noted in his signed statement on plea of guilty that he made the plea freely and voluntarily.
and that no one threatened him in order for him to plead guilty. When the trial court asked at
Hudson’s plea hearing whether he made the plea freely and voluntarily, Hudson responded that he
did and that no one had threatened to harm him. [Hudson may not withdraw his guilty plea on this

basis.

10
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2. Ineffective assistance ol counsel

Nex(, Hudson argues that his counsel provided ineffective assistance in facilitating his
signing of the plea agreement despite the coercive prosecutor. Hudson claims that, but {or his
counsel’s errors. he would not have signed the plea agreement, rendering a different outcome for
his case,

The Sixth Amendment to the United States Constitution and article 1, section 22 of the
Washington Constitution guarantee effective assistance of counsel. See Strickland v. Washington,

466 U.S. 668, 685-86, 104 5. Ct. 2052, 80 L. Ed. 2d 674 (1984); Staie v. Grier, 171 Wn.2d 17, 32.
246 P.3d 1260 (2011). Ineftective assistance of counsel is a two-pronged inquiry. Grier, 171
Wn.2d at 32. To prevail, Hudson must show that his counsel’s performance was deficient and that
counsel’s delicient performance prejudiced him. /d. at 32-33. A failure (o prove either prong ends
our inquiry. Stafe v. Hendrickson, 129 Wo.2d 61, 78, 917 P.2d 363 (1996).

Hudson has not demonstrated that his counsel’s performance was deficient. Hudson
initially faced 19 counts, including 7 counts of first degree child rape, The plea reduced the number
of counts to 10. Defense counsel’s role in Hudson’s plea agreement, whatever it may have been,

can be viewed as a legitimate strategy to get Hudson fewer charges and a reduced sentence.

B. Same Criminal Conduct

Hudson argues that counts one through four and ten amount to the same criminal conduct.
I'rom his understanding, the above counts stern from one incident when he foreed his son and
daughter to have sexual intercourse in order to get permission to go swimming at the local pool.
In addition, Hudson argues that counts six through nine represent the same criminal conduct.

Hudson raises these arguments for the first time on appeal.

11
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Under RCW 9.94A.589(1)(a). “if the cowt enters a linding that some or all of the current
offenses encompass the same criminal conduct|,] then those current offenses shall be counted as
one criume.” “*Same criminal conduct.” as uscd in this subsection, means two or more crimes that
require the same criminal intent, are committed at the same time and place. and involve Lthe same
victim.” RCW 9.94A.589(1)(a). The defendant bears the burden to establish cach element to
determine whether the offenses stemmed from the same criminal conduct. State v. Hatr. 11 Wn.
App. 2d 113, 142, 452 P.3d 577 (2019), review denied, 195 Wn.2d 1011, cert. denied, 141 S. CL
345 (2020).

We hold that Hudson's same criminal conduct claim is meritless. Counts one through four
explicitly detail first degree rape of a child. each on an occasion separate and distinet from the
other counts, with the date range for the sexual abuse occurting between March 1, 2012 and August
5, 2017.In Hudson’s signed statement on plea ol guilty, he indicated that counts one through four
represented “scparate and distinct™ offenses committed against his daughter, CP at 16. Similarly.
Hudson indicated in his stalement that counts six through nine represented “separate and distinct”
oflenses committed against his daughter. CP at 17.

At Hudson’s plea hearing, the trial court questioned whether counts one through five
mnvolved separate and distinct occasions, to which Hudson responded that they did. At the same
hearing, Hudson admitted that counts six through nine involved four separate occasions where
Hudson permitted his daughter to engage in sexually explicit conduct that would be photographed.
While Hudson may have possessed the same criminal intent for the counts committed against his
daughter, he admitted that the counts he pleaded guilty to were based on separate and distinct

occasions. Thus, he has failed {o show any of his convictions involve the same criminal conduct.

12
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CONCLUSION
We remand for resentencing because the exceptional sentence on counts one through five
was improper. but we affirm in all other respects.
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, 1t 1s so ordered.

Grlasgow, 1.
We concur;

-%f b LT

Sutton, A.C1J.
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5
(October 10, 2018, 2:24:03 p.m.)

THE COURT: Mr. Hudson, right?

MR. HUDSON: Yes, sir,

THE COURT: Michael Samuel Hudson, Jr.?

ME. HUDSON: Yes, Your Honor.

THE COURT: Okay, you are thirty-two ycars of
age, completed the twelfth grade and receiving social
security, is that right?

ME., HUDSOWN: Yes, air.

THE CCURT: Do you read and write the FEnglish
language, sir?

ME. HUDSON: Yes, sir.

THE COURT: Okay, vou’ve had your attorney read
through this statement on plea of guilty with you?

MR. HUDSON: Yes, sir.

THE COURT: Is this your signature on page
twelve of the documenl here at the bottom?

ME. HUDSON: Yes, Your Honor.

THE COURT: Okay, do you have any questions
about the document before we start through i6?

ME . HUDSON: No, Your Honor,

THE COURT: I have a fourth amended information

here in Lhe file. 1Is this one that you have reviewed? Have
you see that?

MR. HUDSCN: Yes, Your Honor,
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THE COURT: Do you understand the elements of
what you’re charged with or would you like me to Tormally

read the document for you?

MR, HUDSON: I understand, Your Honor.
THE COQURT: Thank you. You are charged with

rape of a c¢hild in the first degree Counts 1 through 5,
Counts 6 through 9, sexual explolitation of a minor. Those
are each domestic viclence charges. Count 10, dealing in
deplctions of a minor engaged in sexually ezplicit conduct in
the first degree and again, you understand those elements.
50, I won"t go through the gpecifics.

You have a series of important rights you give up
when you plead guilty. Okay, they’ re as follows. The rright
te a speedy and public trial by an impartial jury in the
County where the crime was allegedly committed. The right to
remain silent before and during trial and the right to refuse
to testify against yourself, The right at trial Lo hear and
question the witnesses who testify against vou, the right at
trial to testify and have wilnesses testify for you. These
witnesses can be made to appear at no expense to you. You
have the right to be presumed innocent unless the State
proves the charge beyond a reasconable doubl or you enter a
plea of guilty. &nd, you have the right to appeal a finding
of gullt after a trial. Do you understand those rights, sir?

ME. HUDSON: Yes, Your Honor.
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THE COURT: You know you're gilving them up today
by pleading guilty?
MR. HUDSON: Yes, Your Honor.
THE COURT: Okay, once you plead guilty, your

right to appeal ig limited. You also have a series of other
consequences, one of which is incarceration. Your --

MR. DUNKERLY: He'’s waiving his right to an appeal

THE COURT: Olkay, --

MR. DUNKERLY: -- and collateral attack.

THE COURT: -— 1 see.

MR. DUNKERLY: I don’t know -- I don’t know how
that impacts the proceeding. LI'm just making sure that was
clear that he knows that.

THE COURT: Clkay, 1t says here vyour offender

score 15 a twenty-seven, is that correct?

MR . HUDSON: Yaes, Your Honor.
THF COURT: Okay and that’s based on, I imagine,

multipliers as well as yvou don’t seem —-

MR. DOWNS: Juslk the nine -- Just the counts
he’s charged with.

THE COURT: Just the counts he’s charged with.
Okay, sc you're presumed to know what your criminal history
is. 1t says in the declaratiocn of criminal history prepared

by the State and your counsel has just indicated, no felony
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convictions. You’re presumed to krnow if you do have some
stuff and we -- we -- we are proceeding as 1f that’s all
true. Sowmetimes people aren’t very forthcoming with the
Court, so 1f there’s something I have to glve this warning.
I'f there is something out in the world in another
jurisdiction perhaps that is criminal history that would

count as a felony here in Washington or if you commit

which the State can bring vou back in, add those felony
points to your offender score and resentence you.

Now, It's nol gonna make your standard range go up,
because you're already beyond nine points. But, do you
understand your plea of gullty today is binding on vyou,
regardless of whether the State Lrings in new points or not,
do you understand?

M. HUDSON: Yes.

THE COURT; Okay, =0 based on that score of
twenty-seven, your standard range on Counts 1 through 5 is
two hundred and forty to three hundred and eighteen months
communlty custody for life. The maximum term is life
lmprisonment and fifty thousand dollars per charge. Do you

understand that?

MR. HUDSON: Yes, Your Honor.
THE COURT: Counts 6 through 9 on that twenty-

seven ollender score, your standard range maxes oul al one
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hundred and twenty months, which is ten years, you run into

the statutory maximum for the charge. Do you understand

that?
MR. HUDSOWN: Yes, Your Honor.
THE COURT: And alsc on those Counts, 6 through

9, yow' re looking at thirty-six monthg of community custody,
the maximnum, as indicated, is ten years or a hundred and
twenly months and twenty Lthousand dollars., Do you understand
that?

ME., HUDSON: Yes, Your Honon.

THE COURT: Count 10 your standard range is
eight-seven fo a hundred and sixteen months, thirty-six
months community custody. Also, the maximum there is ten
years and twenty thousand dollars. Do you understand all
that?

MR, HUDSON: Yes, Your Honor.

THE COURT: Okay, very good. Your legal
financial obligations on this case one of those is mandatory,
five hundred dollar victim’s compensation fund assessment.
There are others. We’ll gel wmore to that at sentencing or
Judge Stahnke will, il’s a Class A going back Lo Department 1
for sentencing. In any event, do yvou understand legal
financial obligations are part of this plea?

MR. HUDSON: Yes, Your llonor.

THE COURT: 50, do you understand this is a --
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the Court at the time of sentencing will be imposing a
maximum term of confinement consisting with the statutory
maximum sentence of the offense and a minimum term of
confinement either within the standard range for Lhe offense
or outside the standard range if an exceptional sentence is
appropriate. The minimum term of confinement that is imposed
may be Increased by the indeterminate sentence review board
if the board determines by a preponderance of the evidence
that it 1s more likely than not Lhat vou will commit sex
offenses 1f released from cugstody.

In addition to the period ol confinement, vyou will
be sentenced to community custody for any period of time you
are released from total confinement before the expiration of
Che maximun sentence. In other words, never, because 1it's
life as a maximum on Count 1 through 5.

Puring the period of community custody, vou will be
under the supervision of the state Department of Correclions
and will have restrictions and requirements placed upon you
which may include electronic monitoring and you may be
required Lo participate in a rehablilitative program. Do you

understand that?

MR. HUDSON: Yes, Your Honor.
THE COURT: Failure to abide by those conditions

means that the State can bring you back in, DOC can revoke

earned early release, put you back in prison, give you
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sanctions amounting te confinement. Do yvou understand that?

MR. HUDSON: Yes, Your Honor.
THE COURT: Okay, okay and moreover, the -- this

is a -- this includes rape of a chlld in Lhe first degree and
so it does occcur after March 20, 2006. The minimum term
shall be either the maximum, egssentially, what I’'ve Jjust read
to you, but either Lhe maximum of the standard sentence range
for the offense or twenty-five years, whichever is greater,

ig that true on 1 through 5? Twenty-five years or --

MR. HAYES: That's only 1f there’s —-
THE COURT: Rape in the first degree --
MR. HAYES: I'm certain if it’s found to be

predatory with an aggravator --
THE COURT: Okay, not the case here?
MR. HAYES: Correct, with enhancement, correct
there’s a number of enhancements that that’s speaking to.
THE COURT: Ckay and do any of -- does that

apply at all then to any of these?

MR. HAYES: It does notl.
THE COURT: Thank you. 5o, the prosecution is
making recommendation as set out in the attached offer letter

and I'm geltting there., Well, counsel, just help me out why
don’t you?
MR. HAYES: A To the offer?

THE COURT: The recommendation.
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MR, HAYRES: S0, in a nutshell on Counts 1
through 5, defense may argue for the bothom of the range,
which 18 two hundred and forty months. 0On those same Counts,
1 through 5, the State’s dgoenna argue for two hundred and
eighty-elght months, i.e. twenty-four years on those counts.
The parties agree to the top of the range on Counts 6 through
10, All counts to run concurrentiy. Defendant is not free
to ask for S0SA and does not qualify.

THE COURT: e, there’s olher aspects, thank
you, counsel, there are other aspects to thils offer that are
more fully set out in the attached offer letter. Do vOoul
understand the offer and the recommendation?

MR. HUDSON;: Yes, Your Honor.

THE COURT: L don't have to follow anyone’s
recommendation at the sentencing or rather, the sentencing
Judge, Judge Stahnke, does not have to follow anyone’s
recommendation as to sentence. He must impose a sentence
within the standard range unless he finds substantial and
compelling reasons nob to and moreover Jury findings,
stipulated facts, unpunished crimes to go above the standard

range to go below it he would need mitigating circumstances.

it
¢

' . . . i
NG one’s going to be asking for an exceplional herﬁ, 30 vyou
understand that if there’'s an exceptional then vou have the
right to appeal that exceptional sentence?

MR, HUDSON: Yes, Your Honor.
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THE COURT: You or Lhe State.
ME. HUDSON: Yes.
THE COURT: It the Judge stays within the

standard range, which is up to Life, then you don't have a --
no one has a basis to appeal that, do you understand?

M. HUD3ON: Yes, Your Honor.

THEE COURT: 50, really what we’re talking about
is T think a fairly rare circumstance. If you're not a
citizen of the United states, a2 plea of guilty to an offense
punishable as a crime under state law is grounds for
deportation, exclusion from admission to the United States or
denial of naturalization pursuant to the laws of the United
states.  You may not possess, own or have under your control,
any firearm or ammunition unless those rights are restored by

Washington State and federal courts. Do you understand?

MR, HUDSON: Yes, Your Honor.

THE COURT: Do you have a concealed pistol
Licenae?

MR. HUDSON: I do not, Your Honor.

THE COURT: Ckay, you will be ineligible to vote

until that right is restored in a manner provided by law,
Gevernment assistance may be suspended during any period of
confinement. You will be required to register where you
reside, study or work. The specifie registral.ion

requirements are described in the offender registration
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attachment. You will be required to have a biological sample
collected for purposes of DNA identification alhalysigs unless
it is established that you’ve already done that, which based
on the fact Lhat you have no prior felonies, that’s not the
case. That carries a one hundred doliar DNA collection fee.
You’'lil be reguired to underge tesling for human immune

deficiency virus. Do you understand all that, sir?

MR. HUDSON: Yes, Your Honor.,
THE COURT: Do you have any questions of me at

this time?

MR. HUDSON: Nev, Your Henor.

THE COURT: Okay and as indicated in your
statement on plea of guilty and in the chargling documents,
this offense is a most serious offense or a strike. 1f you
have at least two prior convictions for most serious
cffenses, whelther in this stalte, in federal court or
elsewhere, the offernge for which you are charged here is a
mandatory sentence with life imprisonment without the
possibility ol parcole. 1In addition, this is a rape in the
first degree, rape of a child in the first degree, rather,
and -- and so 1f vou were to have any one pricr conviction
for one of those offenses or rape of a child in the first
degree or any other strike in federal court, this state or
elsewhere, the offense for which vou are charged carries a

maximum sentence of Jife imprisonment without +he possibility
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of parole. So, that’s a two strike rule on that. Do you
understand that?

MR. HUDSON: Yes, Your Honor.

THE COURT: This iz a crime of domegtic violence
and so the Court may -- I may order you to pay a dcemestic
violence assessment of up Lo a hundred and fifteern dollars.
Also, 1L I find a chemical or if the sentencing judge finds
that you have a chemlcal dependency, which has contributed to
the offenses, the Judge may order vou to participate in
rehabilitative programs while you’re on supervision or in the

institution., Do you understand that?

ME. HUDSON: Yes, Your Honor.

THE COURT: Ckay, any guestions?

ME,, HUDSON: No, Your Honor.

THE CCURT: With all that in mind, and after

discussing the case with Mr. bunkerly, how do vou plead to

Count --

MR. DUNKERLY: Mr. Downs is his attorney.

THE COURT: Mr. Downs 1s his attorney. Thénk
you, Mr. Dunkerly is standing in. After discussing the case

with My, Downs and reviewing your rights and the statement on
plea of guilty, how do you plea to Count 1, rape of a child
in the first degree domestic violence?

MR. HUDSON: Gullty, Your Honor.

THE COURY: Count 2, rape of a child in the
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I ||first degree domestic violence?

2 ME. HUDSON: Guilty, Your Honor.
3 THE COURT: Count 3, rape of a child in the

4 lIfirst degree domestic violence?

5 MR. HUDSON: Guilty, Your Honor.
& THE COURT: County 4, rape of a child in the

7T Hfirst degree domestic violence?

8 MR. HUDSON: Guilty, Your Honor.
9 THE COURT: Count 5, rape of a child int eh

L0 ||first degree domestic violence?
11 ME. HUDSON: Guilty, Your Honor.
12 THE COURT: Count 6, sexual exploitation of a

13 |{minor domestic violence?

14 MR, BUDSON: Guilty, Your Honor.
15 THE COURT: Count 7, sexual exploitation of a

16 Hminor domestic violence?

17 MR. HUDS3ON: Guilly, Your Honor.
18 THE COURT: Count 8, sexual exploitation of a

19 {Iminor domestic violence?

20 MR. HUDSON: Guilty, Your Honor.
21 THE COURT: Count 9, sexual exploitabion of a

272 ||minor domestic vioplence?

23 MR, HUDSON: Gulilty, Your Honor.
24 THE COURT: Count 10, dealing with depictions --

25 lldealing in depictions of a minor engaged in sexual explicit

v
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conduct in the first degree?

MR, HUDSON: Guilty, Your Honor.

THE COURT: Do you make this plea freely and
voluntarily?

MR. HUDSON: Yes, Your Honor,

THE COURT: Has anyone threatened to harm you or
to harm anyone else to cause you Lo make this plea?

MR, HUDSON: No, Your Honor.

& fﬂﬁ COURT: Has anyone made promises of any kind

£o cause you to make this plea except as sel forth in this

statement, which includes the offer?

MR. HUDSON: No, Your Honor.
THE COURT : What’d you do that makes vyou guilty

of these crimes?

MR. HUDSON: What’s that, Your Honor?
THE COURT: What did you do that makes you

gullty of these crimes?

MR. HUDSON: I committed what has been written in
the statement, Your Honor.

THE COURT : Okay, well --

ME. DUNEERLY: I'11 summarize it. As to Counts 1
through 5 on five separate and distinclh occasions on or
between March 1, 2012 and August 5, 2017, in Clark County,
Washington, you had sexual intercourse with a perscn who was

less Lhan twelve years old, not married Lo you when you were
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at least twenty-four months older than the victim and that
the olfense was committed against a family or household

member defined by tThe law, your daughter, C.J.H.

THE COURT: True statement, sir?

MR. HUDSON: Yegs, Your Honor.

THFE COURT: Okay and that is your statement?

MR. HUDSON: Yes, Your Honor.

MR. HAYES: And that 1s as to Counts 1 through 4

it is his daughter, C.H.S5., to Count 5 it’s against his son,

MR. DUNKERLY: ©Oh, sorry, 1 missed that, sorry.

THE COURT: Okay and so Count b5 regards your
son, M,3.H., iz thal correct?

ME. HUDSON: Yes, Your Honor.

THE COURT: Okay. Count &7 Okay as to Counts ©,
7, & and 9.

MR. DUNKERLY: As to Counts ¢ through 2 on four
separate and distinct occasions on or between March 1, 2012
and August 5, 2017, in Clark County, Washington, being a
parent having custody or control of a minor, vyvou permitbed
the minor to engage in sexually explicil conduct knowlng the
conduct would be photographed or part of a live performance
and the ollense was committed against a Tamily or household
member, daughter C --

ME. HUDSCN: C.H.
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MR. DUNKERLY: (C.J.H.

THEE COURT: Ves.,

MR, HUDSON: Caorrect.

MR. DUNKERLY: Okay, your daughter is C.J.H., 1s
That correct?

ME. HUDSON: Yes, Your Honor.

MR, DUNKERLY: And as to Count 10 on or between
~August 9, 2014 and August 5, 2017, in Clark County,
Washington, vyvou knowingly disseminatod, that means
distributed in some fashion, a visual matter that depicted a
minor engaged In an act of sexuelly explicit conduct as
defined by -- they got the statute as delined by law and that
was vyour daughter, C.J.H, correcl?

MER. HUDSON: It is.

THE COURT: That’'s all in Clark County,

Washington?

MR. HUDSON: Yes, Your Honor,
THE COURT: Alright.
MR. HAYES: We'd also ask, Your Honor, to go

over the waiver that’s attached to the offer form attached to
the plea statement regarding his waiver of right Lo appeal
and collateral attack.

MR. DUNKERLY: Well, if he’s waived his right to
appeal on collateral attack, why do you have to go over it

because he's walving that too?
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THE COURT: I know, there’s dispute I suppose.
MR, HAYES: There 1s a spot for the Judge to

certify that he’s gone over 1t with him.

THE COURT: Yes and I -- T do see that. 8ir,
you have -- you're walving your, well, by pleading guilty,
you're waiving a whole bunch of this anyway, but as to tho
sentence, you're also waiving things as to the sentence.
Specifically, you would have a right to appeal Lhe
conviction, Judgments or sentence outside lLhe standard range.
A notice of appeal must be filed within thirty days of the
entry of judgment and 1f requested, the Superior Court Clerk
will supply a notice of appeal form and file 1t upon
completion by the defendant. You have the right -- you’re
waiving the right to collaterally attack the conviction
and/or the Judgment by filing any petition and motion for
collateral attack, including, but not limited to, motions to
vacate withdraw -- vacate or wilthdraw your guilty plea or
otherwlise seek relief from judgment pursuant to criminal rule
4.2 or 7.8, as well as the filing of a personal restraint
petition within one year of the judgment becoming final.

Also, you're walving the right to have counsel
appointed to represent you on appeal 1f you are unable to pay
the costs and the right to have portions of the trial record
necessary for review transcribed at public expense for an

appeal 1f you are unable to pay the cost. Do you understand
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all that?
MR, HUDSON: Yes, Your Honor.,
THE COURT: Do you recognize by entering this

walver, which you’ve signed, that is your signature on there?

MR . HUDSON: Yes, Your Honor.

THE COURT: That by entering this waiver your
plea of guilty and judgment will be final. If you attempt to
appeal or otherwise collaterally attack these convictions
and/or the judgment, any courl receiving such appeal or
collateral attack will llkely dismiss the appeal motion or
collateral attack motion without reaching the merits of the
clalms unless that court finds that this walver or your
guilty plea were not voeluntarily, knowingly and intelligently
made. Do you understand that?

MR, HUDSOM: Yes, Your Honor.

ME. DUNKERLY: It"s done. When the Judge sentences
you, this, it’s done.

MR, HUDSON: I understand.

MR. DUNEERLY: Okay.

THE COURT: Okay, T find he’s knowingly and
intellligently walved hls right to appeal. Preobably not sure
well, anyway.

MR. DUNKERLY: Everything,

THE COURT; Yeah.

MR. DUNKERLY: TIt’d be everything.
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THE COURT: Ckay, I do find the defendant’s plea
of guilty to be knowingly, intelligently and voluntarily
made. He understands the charges and the consequences of the
plea. There’s a factual basis for the plea, the defendant is
gullty as charged. Sentencing date forty-five out for

PDepartment 1, thirty to forty-five.

THE CLERK: The 140 plea docket at 1:30.
THE COURT: oo ordered.  November 14'%, thirty-

five days. Close enough.

MR, HAYES: Can we --
THE COURT: 1:30.
MR. HAYES: I'm gonna be -~ 1s there anything

else? I'm on vacation from November 8'" to November 28f,  TIs
there anything within forty court days that works for
Department 1 in that time period?

THE COURT: Three week vacation, counsel. Well,
forty-five is -- forty-five days bumps over to the 26fh, Mp.
Dunkerly?

MR, DUNKERLY: T -- it’a Mr. Downs’ case. T am
Just -- T had -- T'm here for this or to call it ready if it
didn’t go through. That was it.

THE COURT: Any other Department 1 cases, dates,
I apologlze after the 28" of November?

THE CLERK: The 30t at 9:00 a.m.

MR, HAYES: It"s forty court days, not just
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forty days.

THE COQURT: Understood,  The 30, T was
referencing the PSI.

MR. HAYES: Ch, geot it.

THE COURT: What’d you say, 30 at 9:00 a.m.?

THE CLERK: Mm-hmra .

THE COURT: 30" at 9:00 a.m. Okay, Department
pltea docket and where we go f{rom there.

MR, DUNKERLY: He’s got some wmore papers to sign,

right?

THE COURT: I'm rescinding the no -- the
pretrial sexual assault protection order, two of them, and
igsuing ancbhor -- a post-conviction sexnal assault
protection order. You cannob possess firearms, sir, do you

understand?

MR, HUDSON: Yes, Your Honor.
THE COURT: Okay, alright.

{CASE ADJOURNED)

1
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR THE COUNTY OF CLARK

STATE OF WASHINGTON, NO, [ 740172329
Plaintif?,

Vs, FINIINGS OF FACT AND
CONCLUSIONS OF LAW REGARDING
MICHEAL SAMUEL HUDSON IR, EXCEPTIONAL SENTHNCE
Defendant,

On February 20, 2019, a sentencing hearing was held in this Court before the Honorable
Daniel Stahnke. The Defendant was present with his attorney of record, Renee Alsept. Senior
Beputy Proseculing Attorney Colin . Hayes represented the State, The Court considered the
testimony and evidence presented during the child hearsay hearing conducted on July 18, 2018,
Fuly 20, 2018, and July 27, 2018; the undisputed facts contained in the DOC presentence
investigation; the facts admitted by the Defendant pursuant to his guilty pica; the statements of
the Defendant during his allocution at the sentencing hearing; and the arguments of counsel at
sentencing. The Court imposes upon the defendant an exceptional minimum sentence above the
standard range on Counts 1.2, 3, 4, and 5 based upon the following F indings ol Fact and
Conclusions of Law:

i FINDINGS OF FACT

1.1 The Court incorporates the findings of tact contained in the RCW 9A.44.120 Decision
filed on August 2, 201 8.

Findings of Fact and Conclusions of Law Lof3 Clark County Prosecaiting Alunmey

et te e o B serommai fea i | e rmpers ALY Franklin SL 7 PO Box S000
Regarding Exceptional Sentence Vancouver. WA 98606-5000

(360) 9722611 UAX: (300) 3970230 1RT

JGES




A-40

(28

2

h

-3

4]
—_—

2.2

The Court incorporates its oral factual [indings made during the sentencing hearing on
February 20, 2019,

The exceptional sentence is justitied by the following aggravating circumstances found
by this Court:

(a) As the father of both victims charged in Counts 19, the defendant used his
position of trust or confidence lo facilitate the commission of the crimes charged
in Counts 1-9 under RCW 9.94A 535(3}n).

(b} Due to the ages of the victims in Counts 1-9, the delendant knew or should have
known that the victims of Counts 1-9 were particularly vulnerable or incapable of
resistance under RCW 9.94A 5335(3)(b).

(c) The defendant’s conduct during the commission ol Counts 1-9 manifested
defiberate cruelty to the victims under RCW 9.94A.535(3)a).

{(d) The offenses in Counts 1-9 were part of an ongoing pattern of sexual abuse of the
same viclims under the age of cighteen years manifested by multiple incidents
over a prolonged period of time under RCW 9.94A 535(3)(g).

(<) The offenses in Counts 1-9 involved domestic violenee, as delined in
RCW 10.99.020. and were part of an ongoing pattern of psychological, physical,
or sexual abuse of the victims manifested by multiple incidents over a prolonged
period of time under RCW 9.94A.535(3)h)(i).

() The erimes commitied in Counts 1-9 had a lasting and severe negative impact on
the mental health of the victims,

{(g) The breadth of sexual abuse towards the victims in Counts 1-9 was pervasive.

{h) The defendant continued acts of criminat sexual behavior towards the vietims in
Counts 1-9 atter the defendant became aware of a police investigation of the
defendant about whether he had committed sexual abuse against his children: the
defendant was interviewed by police during that police investigation.

The grounds listed in the preceding paragraph, tuken together or considered individually,
constitute sufticient cause to impose the exceptional sentence. This court would impose
the same sentence if only one of the grounds listed in the preceding paragraph is valid.

i, CONCLUSHONS OF LAW
The court has jurisdiction over the Defendant and the subjeet matter of this action,

There are substantial and compelling reasons to impose an exceptional sentence pursuant
to RCW 9944535 on Count(s) 1, 2. 3. 4. and 5,

For indeterminate sentences under RCW 9.94A.507, a trial court does not violate Blakely
v. Washington or the Sixth Amendment by imposing an exceptional minimum sentence
based on judicial fact-finding, State v, Clarke, 156 Wn.2d 880, 886-94, {34 P.3d 188,
190--94 (2006) (Blakely does not apply to an exceptional minimum sentenee imposed
under former RCW 9.94A.712 that does not exceed the maximum sentence imposed: the
Sixth Amendment does not bar judicial fact-finding related to a minimum sentence that

Findings of Fact and Conclusions of Law 20f3 Clark County Prosecuting Allomey
. e din S ¥
Regarding Exceptional Sentence 112 Eranklin 8. 7P 0. Box 3000

Vanvewver, WA 98666-3000
(360) 2972361 FFAN: (368) 3972230
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1 does not exceed the relevant statutory maximum); Staie v, Mehlhaff, 158 Wn.2d 363,
36668, 143 P.3d 824, 825-26 (2006) (exceptional miniimum sentences under the
2 indeterminate sentencing scheme of former RCW 9.94A.712 does not violate Blakely
where the exceptional minimum sentence does not exceed the statutory maximum and
3 substantial and compelling reasons exist for imposing an exceptional sentence).
4 . .
Entered this }té ____________ day of March, 2019.
: 72
6 Superior Court Judge Daniel Stahnke
7
g || Approved i{ to form: Approved as to form only;
- N
S
N A
9 Ll b #C t - %) L
St Deputy Prosecuting Attorney Attorngy for Defendant 7
10| Colin P. Hayes, WSRBA# 35387 Renee Alsept, WSBA#
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
Findings of Fact and Conclusions of Law Jof3 Clark County Proseeating Atlomey

L Brankbn St 7 PLO Box S000
Vancouver, WA 98666 3000
(3605 397-2201 7 FAX (360) 3972230
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MR, HAYES: Number two on the docket, Michael Hudson.
This is Mr. Hudson, Your Honor, here for sentencing. One
correction to the offender score T did want to make, the PSI
notes his score is a thirty-six. I think the offer sheet
that was attached to his guilty plea statement and
potentially the guilty plea statement as well might have also
Llisted it at thirty-six. Tt's actually twenty-seven. It
doesn’t change any of the ranges or change any of the
recommendation, but I did want to put that <larification on’
the record so everyone is on the same page and perhaps the
Court. could just verify with the defendant that it doesn’t
change anylhing about his decision to have pled guilty.

THE CCURT: So, do vou want to do a memorandum so
there’s something in the court record.

MR. HAYES: I can ~- 1711 put that on the memo.

THE COURT: Reflecting that.

MS. ALSEPT: He was —-- he told me --

THE COURT: You acknowledge that?

MS. ALSEPT: Yes, he told me prior to us coming
up he let me know that and T -- it doesn’t -- it’s a lower

number, so 1 it were the other wav around I suppose that
might be a different situaticn, bul it’s a lower number and
it does not impact the case in any way.

THE COURT: Okay, it deoesn’t give grounds to -- it
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doesn’t give any grounds to revoke any kind of plea deal
becausze he filed a motion to revoke his plea deal.

MS. ALSEPRT: That -- he had done Lhat, but he
withdrew that. That had to do with something completely
different. It had nothing to do with that and this in no way
impacts that.

THE COURT: S, he withdrew that motion to --

M5, ALSEPT: Oh, absolutely,

THE COURT: -~ revoke hig plea?

M5. ALSEPT: Yes,

THE COURT: Okay and that’s statement of defendant on
plea of guilty that was entered October 10 and it says
twenty-seven on his offender score in the plea deal.

MR. HAYES: Okay.

THE COURT: Thirty -- T don’t know what the number
was underneath 1t, but it was all scratched out and twenty-
seven -- twenty-seven was included on the plea statement.

M5, ALSEPT: Yes and T was not the attorney of
record at that time, so we acknowledge that it is the twenty-
sever .,

THE COURT: Okay. Go ahead, State.

MR, HAYES: 50, Your Honor, this is some -- partially
agreed and partially not agreed recommendatlion to the Court.
First, with -- the agreement allows the State to argue for

two hundred and eighty-eight moenths on Counts 1 through 5.
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Defense is free to ask for two hundred and forly menths on
those same counts, which would be the bottom of the range.
The parties are otherwise agreed to the top of the range on
the remalining Counts 6 through 10, which, you know, 6, 7, 8,
9 would be a hundred and twenty months and it would be a
hundred and sixzteen months on Count 10.

So, first regarding community custody, the agreement
of the parties ls that all the conditions of Appendix & would
be incorporated as conditions of community custody along with
anything else recommended by DOC in the PST. The only thing
included 1in the PSI recommendation that weren’t included in
Appendix A were anger management evaluation, domestic
violence evaluation and restriction on marijuana use. So,
pursuant to the terms of our deal I have incorporated those
into the conditicns that we're proposing to the Court.
Otherwise, T wouldn’lL be attaching Appendix I, the P3SI
appendix as well as cause it Just duplicates conditions that
would have already been contained in Appendix A.

S0, for community custody there would be zero on
Counts 6, 7, 8 and 9 as we have to reduce it to not go over
the statutory meximum and there’d be four months of community
custody on Count 10. Tt'd be fifelime community custody on
Counts 1 through 5.

50, turning then to the argument about how much time

should be imposed. This was an agrecement that the parties
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litigated at length, took into account victims having to come
in to testify and that sort of thing, but the State
absolutely is asking for_two hundrgq and eighty-eight months.
The State does not believe he should get anythiné leés‘ﬁg;n
that given the conduct in question here. And lest I Forget,
the mother 1s here, but does nol wish to add anything bevyond
what was already included in her victim impact statement.
The grandmother does wish Lo read her victim impact statement
to the Court.

THE COURT: Bring her up. Come up grandma. Hi,

state your name please.

MS . OGREN: Pam Ogren.
T'HE COURT: Thank you, ma’am.
M5. OGRIEN: Your Honor, my ex son-in-law,

Michael Samuel Hudson, should be sentenced to prison for the
remalnder of his life. He should never be able to destroy
another child's personality like he has done to his children.
A father is supposed to protect and care for his children
with his life, not exploit them for her perverted depravead
gratification or sell their photos on the world wide web for
other disgusting human beings to view for Lheir gross
pleasure.

At a young age, his youngest was the most loving
child you would ever want to meet. Always wanting to

snuggle, sit on nana’s lap, however, around the age of three
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I noticed a distinctive change in his behavior. He turned
into an angry, disobedlient child., As his grandmother, I
tailed to realize the reason for these changes. Currently he
has some very serious bouts of uncontrollable, combative and
argumentative behavicr. He also verbalizes that he wishes he
were dead. 1 cannct imagine the horrors this precious nine
year old has been subijected to by the sexual abuse from his
father, which would cause him to nol want to live.

In my humble opinion, this child needs extensive,
possibly inhouse therapy Lo overcome the actions his father
has done Lo him. This child may never lead a normal,
productive 1ife because of what his father has admitted to
doing to him,

While his daughter has not exhibited the same
degree of the rage we have seen in her brother, she is also a
very difficult child to deal with at Limes. Her father
taught her to lle by omission and she has learned to be
secretive and sneaky. 1 bellieve this trait will only cause
problems for her in the future. And, being Lhe older
sibling, 1 believe her memories will be more vivid and will
be with her forever causing shame and disgrace that she may
never outgrow. This man is a monster without remorse for
what he’s put these children through. Why should he ever be
allowed Lo walk freely in thig world like a regular human

being while his c¢hildren will forever bear the scars this
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father has burdened them with.

Thank you for allowing me a bit of input in this
process. I'm the maternal grandmother of these dear
children.

THE COURT: Thank you very much for being here.
1 appreciate that. Anybody else want to make a statemcnt?

MR. HAYES: I belleve that was -- I believe that
was 1it, Your Honor.

THE COURT: Okay.

MiR. HAYES: Sherry, was that 1¢7?

UNENGWN : Yas.

MR, HAYES: That was all of 1t, Your Honor.
THE COURT: Ukay.
MR, HAYDMS: 50, returning to State’s argument,

the State is asking for two hundred and eighty-eight months.
Tt has been guite some time, but if Your Honor can recall the
child hearsay hearing we had, I think thal -- that in
conjunction with the victim impact statements vou’ ve already
been given for sentencing, really painted the picture of the‘
effects this has had on the kids, behavioral lssues they're
having. They are never gonna be the same obhvioualy and
whether they can get back on a good track is —-- is very
questionable at this point in time. There’s a tremendous
abuse of trust. Anytime the parent is the perpetrator in this
cases, that

ls arguably the worst type of trust abuse that
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1 |jcan occur. The parent being the person who's supposed to
2 llguide, love and keep those people safe for their lifetime.
3 ) it’s Just guite a -- it does quite a number on a child when

4 |it’s the parent who's the one who's perpeltrating.

{n

50, two hundred and eighty-eight months is very
6 [[reasonable and that’s what the State is asking the Court to

/|| tmpose. The Court’s already entered the sexual assault

8 |lprotection arders.
9 I would also add that as indicated in the P31, the

10 [l images that were shared online of the older victim have been
11 [lalready popped up in hundreds in cases Lhat were reported to
12 l[the National Center for Missing and Exploited Children.

13 j|Yeah, T mean I'm sure the number is probably higher now tLhan

14 it was when the PS1 writer got it, but it was something over

15 |ithree hundred.

16 . THE COURT: B0, that can never be purged?
1.7 MR. HAYES: Correct. Once you put those in

18 ||circulation, there’s no way to pull that back. So, they' re
19 [fout there in the world and they conlinue to pop up in law
20 ||enforcement cases. That’s another reason why the State is
21 |fasking for two hundred and eighty-cight months versus the

22 ||bottem of the range.

23 THE COURT: Counsel?
24 M3. ALSKEPRT: Yes, Your Honor. So, this is a case

25 ||where my client, he pled guilty after the childcare sane
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hearing and pricr to a ruling by this Court and based on what
I"ve learned from him and the prior attorney, he made a
decision after that hearing that he was interested in
pleading andki“know that they worked out an agresable term,
you know, with this four year difference that the Court can
essentially choose between twenty years and twenty-four years
and we could say in the terms of months, but basically it
comes down to whether he’ll gserve twenty vears or twenty-four

‘.,...m-]

years,j And, even if the Court were to have him serve twenty
years or twenly-four years, vyou know, whichever Lhe number
1s, he will be on community supervision for the rest of his
life. And so, so this does impact him for the rest of his
life. Community =-- Lhe Department of Corrections supervision
is not easy. I mean that’s -- they will keep a close watch
on him. he will be required to do polygraph tests, vyou know,
basgsically any time they ever have any concerns about him. He
will be registering. So, he will never, even after a twenty
or twenty-four year perlod, he will never basically walk and
walk as a normal person.

So, I do think it’s lmportant for the Court to --
wall, obviously the Court knows that, but maybe people in the
public don’t realize gulte the Jevel that a lifetime
supervision and what that means and we are asking the Court,
T know that you’ve had an opportunily to read {he presenlLence

report that I Jeft for Your Honor, so I won’t be repeating
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any of that. But, I do think it’s important to know that,
vou know, that there was a point in time where my client had
no criminal history and everything occurred at a point in
time, you know, after he basically had spent six years and
two tours and returned a brolken person.,  And, vou know, he
has never received the help that he needed and has gone in
and out of cycles that he’s continuing to remain in.

S0, we would ask the Court to consider allowing him
to serve Lwenty years and then spend the rest of his life on
community supervision for these crimes that he has taken full
responzibility for.

THE COURT: What do you want to say about
sentencing? I got a lot to say, but I711 give you the first
chance.

MR. HUDSON: Your Honor, honestly no matter what
the time range you give me is, 1'm going to use that time lo
take advantage of the programs that is offered in the prisons

to make myself a better person and hopefully make a positive

impact on people’s lives there and when I get out, if 1 get
out .
THE COURT: Do yvou disagree with my instincts

and my belief that the kids are being victimized cven as of
today by these images oul there on the -- the depraved world
of child porn?

MR. HUDSON: I doen't disagree,
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THE COURT: I mean do you think that’s --

they’'re gonna be victimized probably into perpetulty, right?

MR. HUDSON: Yes, sir.
THE COURT: What was your thought process on

that or you just didn’t give it any?

MR. HUDSON: I didn't think about 1+, Your Honor.
THE COURT: The other thing that, vou know, we

were all there at the 9R&.44. There was no question that
there were spotlights on you back in 2014 when you did YOur
interview with the detectives about your involvement in child
pornography and yet, these occurrences with your chlldren
happened i“qagﬁlMﬁﬁﬂwiﬂi?° You were already under a
spotlight. Yet, you not only continued your behavior, you
magnilfied 1t. 1t got worse and worse and worse. T can’t
imagine a world where you would be safe to be out in it with
access to children and with access to —-—- to the internet the
way 1t dis. 1 don't get it. 1 don’t get it. There's
probably nothing you could say that would (indiscernible) get
it either,

I think this case deserves an exceptional sentence,
ig what T think. T have to make some indings in order to do
that. Some specific findings in order Lo do that so 1t can
not be viewed by the Court of Appeals as an excessive
sentence and then, the question always comes down, what is

excegsive in these kinds of cases where we have victims,
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children, small children. Let’s ignore for the fact that
during the time that you were abusing Lhem, you subjected
them to some of the most horrific kinds of abuses other than
physical complete beatings of children. Your forced your son
and your daughter to have sex L[or your pleasure ab a very
small age with the threat that they couldn’t go swimming if
they didn’t have sex. The thought of you getting emotlonally
aroused or serxually aroused from that kind of behavior makes
me tl11, It makes me sick to my stomach. The deliberate
cruelty you expressed and that’s one of the findingsg I'm
going to issue on an excepllonal sentence in this case, the
deliberate cruelty that you exposed your children to 1s just
unbearable. Just hard to ifwnagine what they’re gonna go
through then, now and into the Luture., 1 hope they survive
emotionally and mentally from the abuse that you -- you laid
on Lhem.

They were particularly wvulnerable., That’s another
Tinding of fact that I’'m gonna make here. It doesn’t need to
be pled. I don’t need to have a jury {ind these kinds of
things. It’s some of those facts that 1 can take from the
9A.44 and T can take [vom the presentence investigation and
the probable cause statement. A lot of il comes from the
YA.44 where I got Lo see your children in person on the
witness stand and see Lhe tormenl Lhat they were going

through. It affects you. It should have afllected yvou and 1
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suspect that’s what vour attorney was saying after the 9A.44
vou decided that maybe you should fix something and take a
plea.

I"ma little troubled by the statement that you've
accepted responsiblility because shortly Lhereafter when I was
getting ready to sentence vyou, vyou wanted to withdraw your
plea and not take responsibility. That didn’t go through and

L don't know why 1t didn’t go through cause I wasn’t the plea

Judge.

MR, HUDSON: Your Honor —-

MS. ALSEPT: That had to do with a
nisunderstanding about a document and once 1 explalned that

to him, that’s why he withdrew that.

THE COURT: Okay, I wasn't invelved in that.
M5, ALSEPT: Yeah, so —-—

THE COURT: Probably rightfully so.

MS. ALSEPT: Sa, that had and once I explained

that to him, we -- that’'s why we withdrew it.
THE COURT: Okay, I was a little surprised when

I read that in your —-

MS. ALSEPRT: Yeah, no that --
THE COURT: Defense statement that he was taking

respensibllity, cause it didn’t appear like -~
MS. ALSEPRT: No, no and yeah, no the -— 1t was a

document that the prosecutor, for a short time, had people
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slgning and bhe didn’t understand it fully because it was not
a document that had been gone over with him when he did the
plea.

THE COURT: S0, Ain essence, what I think turned
out from the 9A.44 I1s that you saw like 1 saw that your kids
were believable. I think going into the 94,44 you thought
well, maybe they won't testify, maybe they won’t do
gsomething. T don’t know what yon were thinking at the time,
but we’'ve got deliberate cruelty of these itwo small children.
We've goll Lhat they were particulacrly vulnerable vicbims
cause you were the caregiver for these children at the time.
What troubles me a great deal also and this is one of the
findings that I'm making is that the ongoing effects of this
depraved behavicr by you will atffect Lhese children forever.
The images [rom a pedophile/monster who put these on the
internet are available to all the other monsters out there to
view. 8o, every day, every click of the computer, vour kids
are revictimized by something that you did and it’s -- 11’3
disturbing.

Counsel tell me 1f T got the numbers right, but I'm
gonna sentence you Lo three hundred and sixty-five months. I
do find exceptlonal sentence reasons on Lhe record clearly.

I decline to accept the two hundred and forty or two hundred
and eighty-eight recommendation from the prosecutor. The

high end of the standard range is three hundred and eighteen
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months. I find that to be willfully insufficient to punish
you Ffor the behavior that you’ve exhibited here in this case.

You are under communility custody for o lifetime on
Counts 1 through 5. The other cause numbers, counsel, 1f vou
want Lo go through each and every one of them.

MR. HAYES: Did Your Honor want to set over for
entry of specific findings?

MS. ALSEPT: Yes, could we do that because I will
be flling an appeal at this point. We were not golng to be
filing an appeal, so I had not prepared any of the paperwork,

but based on an exceptional sentence up --

THE COURT: Yes.
M5. ALSEPT: -~ we will he tiling an appeal.
THE COURT: I suspect you would, I think it’'s

expected. We’ll see what the Court of Appeals thinks of my
findings. You can incorporate some of the things that I7ve
- gsend me a copy of It so I can review it before you present
1t to me in Court, the exceptlional sentence findings. T
might have some modifications to that.

MR. HAYES: So, Just Your Honor was finding
vulnerable, deliberate cruelty, lasting efifects on victim. I
believe those are the ones I caught.

THE COURT: Those were the three main ones and
Just the breath, the length and the width of the abuse is

pervasive. 1 don’t believe we need to necessarily, but you
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have the right to appeal the conviction.  You héve a right to
appeal the sentence outside of the standard range. Unless
notice of appeal is filed within thirty days after the entry
of the judgment or order appealed from, the right to appeal
is lrrevocably walved. The Superior Court Clerk will, if
requested by the defendant appearing without counsel, supply
a notlice of appeal form and file it upon completion by the
defendant. You have the right, if you are unable to pay the
costs thereof Lo have counsel appointed and portionsg of the
trial record necessary for review of assigned errors,
Lranscribed at public expense for an appeal. Any petition or
motion for collateral attack on this Jjudgment and sentence,
including, but not limited to any personal restraint
petition, state habeas corpus pelition, motion to vacate
judgment, moltion to withdraw guilty plea, metion for new
trial or motion to arrest Judgment, must be filed with one
year of the final judgment in this matter except as provided
for in 10.73.100, 10.73.090 and your attorney has already
indicated that she will be filing an appeal on this.

M5. ALSEPT: 1711 just have it ready at the next
hearing so that we’re ready to go from Lhere.

THE COURT: Let’s come baclk on March 18t at 1:30
for presentation of the judgment and sentence and findings on
the exceptional sentence.

MR. HAYES: And for clarity of the paperwork,
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was that three hundred and sixty-five months as to each of

Countsg 1 through 5 or just one of them?

THE CCOURT: ALl of them,
MR. HAYES: Okay.
THE COURT: They were all the same three hundred

and eighteen is the standard range and Lhey were just a
different victim and different times. Let me look at the —-

Count 1 was C.J.H. and that was March 1, 2012 through August

5, 2017. Ancother finding in there that T didrn’t mention was
that the historical review of his -- his criminal behavior
was noted in an interview with, I can’'t remember if it was
VFPD Jengen or whoe it was, bult il was -~ he had an interview
with law enforcement about -- about images and there was a
Longview person involved ln that too and because of that 2014
interview with law enforcement, he was under a particularn
nicroscope and yet, Lhe behaviors continued three, four years
after becoming under the microscope, which gives me grave
concern about whether or not you will ever be a repentant and
reformed or rehabilitated child molester.

S0, atbt least the four things and then I'11 review
it when you get it drafted, at least the four things, the
historical review of his criminal behavior, deliberate
cruelty, particularly vulnerable victims, ongoing offense —-
ongoing effects of the depraved behavior, images on the web

for perpetuity as far as all of us know. I just don’t know
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how long 1t will ever take to get those pictures of those

66

little kids offL. I suppose that -- oklie doke, we’ll see you

on March 18'nh,
M5, ALSEPT: Okay.

(CASE ADJCURNED)
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that I have served
a copy of this. foregoing instrument upon the clerk of this
court, via properly addressed U.S. mail, with first class
postage prepaid affixed thereto, by placing into the internal
mailing system as nade available to inmates for legal mail,
at the state correctional institution, Coyote Ridge Correction
Center. The Petitioner further requests that a copy of this
motion be forwarded to all interested parties via the CM/ECF

system, as he is detained, indigent, and has no other means.

Done this 4 day of June

202l.
Respectfully submitted,

Miche ol H(J(k S0y

o, ——

Micheal Wudson Hiés

G/ GB2e-30 Veterans Pod
Coyote Ridge Correction Center
1301 N. Ephrata Ave,

Connell, WA 99326
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Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 53280-8
Appellate Court Case Title: State of Washington, Respondent v. Michael Hudson, Appellant

Superior Court Case Number:  17-1-01732-9

DOC filing of Hudson Inmate DOC Number 411651
The following documents have been uploaded:

« 532808_20210609083009SC724768_7172_InmateFiling.pdf {ts '2021-06-09 08:25:34'}

The Original File Name was doclpcnl1171@docl.wa.gov_20210609 073436.pdf

The DOC Facility Name is Coyote Ridge Corrections Center.

The Inmate The Inmate/Filer's Last Name is Hudson.

The Inmate DOC Number is 411651.

The CaseNumber is 532808.

The Comment is 1ofl.

The entire orginal email subject is 05,Hudson,411651,532808,10f1.
The email contained the following message:

External Email Warning! This email has originated from outside of the Washington State Courts Network. Do not
click links or open attachments unless you recognize the sender, are expecting the email, and know the content is
safe. If a link sends you to a website where you are asked to validate using your Account and Password, DO NOT
DO SO! Instead, report the incident. Reply to: doclpcnll171@docl.wa.gov <doclpcnlll71l@docl.wa.gov> Device
Name: DOC1pCNL1171 Device Model: MX-M283N Location: Not Set File Format: PDF MMR(G4) Resolution:
200dpi x 200dpi Attached file is scanned image in PDF format. Use Acrobat(R)Reader(R) or Adobe(R)Reader(R) of
Adobe Systems Incorporated to view the document. Adobe(R)Reader(R) can be downloaded from the following URL.:
Adobe, the Adobe logo, Acrobat, the Adobe PDF logo, and Reader are registered trademarks or trademarks of Adobe
Systems Incorporated in the United States and other countries. http://www.adobe.com/

The following email addresses also received a copy of this email:

A copy of the uploaded files will be sent to:
Itabbutlaw@gmail.com
rachael.rogers@clark.wa.gov
valerie.lisatabbut@gmail.com
cntypa.generaldelivery@clark.wa.gov

Note: The Filing Id is 20210609083009SC724768



